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wherever it appears in the clause. The
clause may be used in cost-reimburse-
ment contracts where agency approval
of royalties is necessary to protect the
Government’s interests.

[72 FR 63049, Nov. 7, 2007, as amended at 75
FR 53149, Aug. 30, 2010]

27.203 Security requirements for pat-
ent applications containing classi-
fied subject matter.

27.203-1 General.

(a) Unauthorized disclosure of classi-
fied subject matter, whether in patent
applications or resulting from the
issuance of a patent, may be a viola-
tion of 18 U.S.C. 792, et seq. (Chapter
37—Espionage and Censorship), and re-
lated statutes, and may be contrary to
the interests of national security.

(b) Upon receipt of a patent applica-
tion under paragraph (a) or (b) of the
clause at 52.227-10, Filing of Patent Ap-
plications—Classified Subject Matter,
the contracting officer shall ascertain
the proper security classification of the
patent application. If the application
contains classified subject matter, the
contracting officer shall inform the
contractor how to transmit the appli-
cation to the United States Patent Of-
fice in accordance with procedures pro-
vided by legal counsel. If the material
is classified ‘‘Secret’” or higher, the
contracting officer shall make every
effort to notify the contractor within
30 days of the Government’s determina-
tion, pursuant to paragraph (a) of the
clause.

(c) Upon receipt of information fur-
nished by the contractor under para-
graph (d) of the clause at 52.227-10, the
contracting officer shall promptly sub-
mit that information to legal counsel
in order that the steps necessary to en-
sure the security of the application
will be taken.

(d) The contracting officer shall act
promptly on requests for approval of
foreign filing under paragraph (c) of
the clause at 52.227-10 in order to avoid
the loss of valuable patent rights of the
Government or the contractor.

27.203-2 Contract clause.

Insert the clause at 52.227-10, Filing
of Patent Applications—Classified Sub-
ject Matter, in all classified solicita-

27.204-1

tions and contracts and in all solicita-
tions and contracts where the nature of
the work reasonably might result in a
patent application containing classi-
fied subject matter.

27.204 Patented technology wunder
trade agreements.

27.204-1 Use of patented technology
under the North American Free
Trade Agreement.

(a) The requirements of this section
apply to the use of technology covered
by a valid patent when the patent hold-
er is from a country that is a party to
the North American Free Trade Agree-
ment (NAFTA).

(b) Article 1709(10) of NAFTA gen-
erally requires a user of technology
covered by a valid patent to make a
reasonable effort to obtain authoriza-
tion prior to use of the patented tech-
nology. However, NAFTA provides that
this requirement for authorization may
be waived in situations of national
emergency or other circumstances of
extreme urgency, or for public non-
commercial use.

(c) Section 6 of Executive Order 12889,
“Implementation of the North Amer-
ican Free Trade Act,” of December 27,
1993, waives the requirement to obtain
advance authorization for an invention
used or manufactured by or for the
Federal Government. However, the pat-
ent owner shall be notified in advance
whenever the agency or its contractor
knows or has reasonable grounds to
know, without making a patent search,
that an invention described in and cov-
ered by a valid U.S. patent is or will be
used or manufactured without a 1li-
cense. In cases of national emergency
or other circumstances of extreme ur-
gency, this notification need not be
made in advance, but shall be made as
soon as reasonably practicable.

(d) The contracting officer, in con-
sultation with the office having cog-
nizance of patent matters, shall ensure
compliance with the notice require-
ments of NAFTA Article 1709(10) and
Executive Order 12889. A contract
award should not be suspended pending
notification to the patent owner.

(e) Section 6(c) of Executive Order
12889 provides that the notice to the
patent owner does not constitute an
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